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UNITED ©TATES DISTRICT COUPT
DISTRICT CF MINKESOTA

FOURTIH DIVISIGIH

United States of America,
Plaintiff,

and

State of Minnesota, by its

Attorney General Warren Spannaus,

its D2partment of Health, and

its Pollution Control Agency,
Plaintiff-Intervensr,

VS.
E2illy ?ar & Zhemical Zorporation;

Housing and R=zdevolopment authority Civil Yo.
of Saint Louis Park; rnak Perk 4-30-460

Villcgz “ssociates; Rustic Ca's

Condominium Incorporated; and

Philip's Investment Company,
Dnfendants.

and

City of Saint Louis Park,
Plaintiff-Intervenor,
vVs.

Peilly Tar asnd CThemical Corporation,
Defendant.

and ) .

City of Hopkins,
Plaintiff-Intervenor,
vVS.

Reilly Tar & ~hemical Cormoration,
Defendiant.

The Deposition of ROLFE A, WORDEN, taken
pursuant to MNMotice of Taking Deposition, taken before
Xirby A. Kennedy, a MNotary Public in and for the County
of Hennepin, State of Minnesota, taken on the 21st day
of April 1982, Aat 2000 First Bank Place East
Minneapolis, Minnesota, commencing at approximately
10:15 o'clock Aa.m.

US I:PA RE:CORDS CENTER REGION 5
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APPEARANCES

DENNIS M. COYNE, ESQUIRE, and STEPHEN
SHAKMAN, ESQUIRE, Special Assistant Attorneys General |
1935 “iest County Poad B2, Roseville, Minnesota 55113,
appeared for and on behalf of Plaintiff-Intervenor,
Ctate of YMinn=sota.

WAYNE G. PCPHAM, ESQUIRL, of the law firm of
POPHAM, HAIK, SCHNOBRICH, KAUFMAN and DOTY, LIMITED,
4344 IDS Center, Minneapolis, Minnesota 57402,
anpeared for and on behalf of Plaintiff-Intervenor,
City of Saint Louis Park.

FOUARD J. SCHWARTZBAULR, ESQUIRLE, of tha law
firm of DCRSCY and WHITMNEY, 2200 First Bank Place East,
Pinne-polis, !linnesota 55402, anpeared for and on
behalf of Cefanilant, Reilly Tar and Chemical
Corporation.

THOMAS E. REIERSGORD, ESQUIRE, of the firm ol
YNGVE & REIERSGORD, Attorneys at Law, 6250 Wayzata
Boulevard, tlinneavolis, Minnesota 5541¢€¢, appeared for
and on behalf of Defendant, Reilly Tar and Chemical
Corporation.

’

JOSEPY C. VESELY, ESQUIRE, of the firm of
VLSELY, OTTO, MILLLR & KEEFE, Attorneys at Lau, Suite
203, Northwestern 3Bank Building, Hopkins, !'Minnesota
55343, appeared for and on behalf of
Plaintiff-Ingervenor, City of Hopkins.
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ROLFE A. WORDEN,

the Witness in the above-entitled
matter after having been first duly

sworn deposes and says as follows:

CROSS-EXEMINATION

BY MR. SCHWARTZBAUER:

Q. Rolfe, would you give your name and your homg

address?

A, My name is Rolfe ¥Worden. iy nom> address i
2440 Regent Avenue North in Golden Valley.
0. And you are a partner or a member of the fi

of Popham, Haik, Snobrich, Kaufman and Doty, Limited?

A, Yes, that's correct.

Q. Your business address?

"t. 4324 1DY Center. '
Q. Were yocu present when I éuestioned Mr.

A. Yes, I was.

C. I am going to just state for this deposition

what I said with respect to Mr. Macomber's, and that
that T am going to be asking you some gquestions about
events which occurred in the 1970's but I am going to
avoid asking you any questions about communications

with your clients, which wer=2 intended to be

S

ro

idg
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confidential, and I don't intend to ask you about
anything that occurred subsequent to April 11, 197°F
when this lawsuit was reinstat~? by the filing of an
amended complaint
(At this time a discussion was held off the
record.)
MR, PCPHAM: Does the same statem=nt,
Mr. Schwartzbauer, apply to work product?
MR, SCHVARTZBRULERN: ffall, I think w2
have a differ=2nce of opinion as to what work product 14

IR,

la¢)

OPHAM: Would you at least commit
yourself to try to avoid guestions relating to work
product?

MR. SCHWARTZBAUER: I can't do that
because I don't think we agree as to what work product

meéns. I don't Ehf&k ve agree as to whether the
Qnderstandings on the pnart of the negotiators to the
scttlement agreement, whether tnat constitutes work
product or whether that constitutes addmissible
avidence.

MR, POPHAM: So based on that you inténr
to ask questions that in any way relate to work product

MR. SCHWARTZBAUER: I do intent to ask

gquestions which relate to Rolfe's understanding of

certain things that are relevant to the making of the

KIRBY A. XE!NMNEDY & A=FCCIATCS
rhon=z (412) ¢22-1955
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contract of settlement.
BY MR. SCHWARTZBAUER:
<. Rolfe, have you reviewed any 3Jlocuments to

prepare for this deposition?

A, Yes, I have,.
0. Can you tell us what you reviewed?
-9 I looked at a title opinion to the Reilly Tafy

property that I prepared, I reviewed some
correspnondence IZrom Jazck Van D2 lorth of the Polluticn
Control Agency to me, one letter, ané I revi=vad cno

letter from Eldon Kaul of the Pollutien CTontrol Agzncy

to me.
Q. Is that it?
A. Yes.
Q. I am sure I have seen all those. Can you

tell us, pleasé, ét what timé.yéﬁ'first became involwved
in th2 Reilly T~r natter?

A. To the best of my recollection it was in tne
early part of 1972,

Q. And in general what aspects of the Reilly Taj
matter did you work on prior to April 11, 1978?

A, I worked on the preparation of the purchase
agreement for purchase of real estate by the City
whereby the City acquired the Reilly Tar site from

Reilly Tar.

YIRBY A. KENMEDY &« 5SS
[a]

OCTATE®
Phone (612) 922-1°5%
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Q. tnything =21se?

A, No.

Q. \lere you involved in h“earings hefore the
Pollution Control Agency relative to an NPDES permit?

A, No, I was not.

Q. Did you assist in any wvay in th~ »nreparation
of the complaint in this lausuit?

A, Mo, I 4id not.

Ce. Did you aver revias 2ny Pollution Control
Ba2ncy files relative Lo groundgater pollution?

a. Mo, I d4id not.

Q. Did you review Saint Louis Park files
relative to groundwater pollution?

A, No, I d4id not.

Q. I.may have asked the last two gquestions in

terms of files. Well,'fead the last question to me,

will you? .
(Whereupon the requasted pcocrtion of the
record was read by the Court Reporter.)
BY MR. SCHWARTZBAUER:

Q. Let me expand the question, Prior to Aprii
of 1972, April 14, 1972, which is the date of the
purchase agreement which you indicated that you

prepared, had you s=zen any reports submitted to th=e

city of Saint Louis Park relative to groundwater

S|
m

KIRCY A. KEMILCDY & ASSQCIMATE
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nollution?

a, No, I had not.

0. Ha“l you s=2en any reports of the !Minnesotsa
Pollution Control Agency relating to that subject?

A. Ho, I did not.

c. "hat is the general nature of your law
nractice? Iy that I mean 30 you specialize in any

particular field?

3

. T concentrate 111 the 2roas of zeal <estate,
secure transactions and gen=2rally bankruptcy, financia®
distress in <22btor-craditor -~reas.

Q. How did you heppen to become involved in th=
preparation of the agreement for the purchase of real
estate relating to the Reilly Tar property?

A. I was requested to become i;vclved by Mr.
Popham of our office.

n. I am going to show you a copy of Reilly Tar
Exhibit Number 31. Is that a copy of the final

agreement?

A. Yes, 1t is the final purchase agreement.
Q. Did you prevare that?

r, I believe I did.

Q. Did you participate in any of the

negotiations that led up to the purchase of the

property?

KIRBY 2, YXLCNNEDY &
Plicne (€12) ©22
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. ito, I 4did not.
Q. Did someone acting as a City Attorney
narticipate in those negotiations to the bes®:t ¢f your
knowledge?
A, I am not awzre that they did. I believe that
was accomplished primarily by the City staff.
a. Rolfe, orior tec testifving, have you taken
the time to review your desk book or anything like A
lesli Look to refrash your memory as tc Jdates o2f your
involvement?
A, "o, not recently.
Q. Have you had a chance to look at time sheets
or anything of that nature?
A. Mot at all recently.
0. Well, what is your best recollesction Aas to
how 16ng pfior.to'Aprii ]4,hf972 yéu bécame involved‘ir
connection with the preparation of this agreement?
A. I don't specifically recall, but I have thea
impression it was not a very long time period prior to
the date of the purchase agreement.
{At this tim2 RTC Deposition Exhibit
61 was marked for identification by the
Court Reporter.)

BY MR. SCHYWARTZBAUER:

0. I am going to hand you Reilly Tar Deposition

VIRBY A. KEMMEDY & ASTOMNIATES
thonz (<12) 922-1@55
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Exhibit 61. On its face it bears the title, "Terms of
Real Estate Offer." Let me take a minute to get copies;
to the other peovle. May I see your copy?

A. Sure.

Q. It's »nartly cut off on the Xerox copy that
you have here, but this document has the handwritten
date 2-12-71 meaning February 12, 1971. Have you seen
that pnreviously?

A. Mo, T don't helieve I have,

0. I am not trying to cross you up but my
information is that you were at a meeting on February
12, 1971 when Herb Finch and Tom Reiersgord came to thgd
Saint Louis Park CTity Hall and you ware there with Mr.
Chris Cherch's and at that time Mr. Reiersgord gave thgd
City that document, Reilly Tar Exhibit 61. Now, havingd
séid-thaij dseg.th;t.réfres; yéui éécolleciion aé ail?

A. Mo, it doesn't, T fon't recall h=ing =t that
meeting.

Q. Getting back to the agreemcnt itself then,
which is Exhibit 31, tell us whether there were any
prior drafts of this document.

A, I belisve there was a prior draft prevared by
Mr. Reiersgord.

Q. What can you recall as to who prevared the

first draftt?

Y b, YENIUIEDY & ASSOCIATES
Prhone (612) 922-19F5
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A. My recollection is that Mr. Reiersgord 3id
prepare the first draft.

Q. And is this the second or the third or the
fourth draft to the best of your recollection?

A, To the best of my recollection this is the
second and final draft. I could be wrong.

Q. Did you have conversations with “Mr.
Reiersgord or anybody else representing Reilly with

respect to the drefting of this docum~nt?

A. I believe at the time I drafted it I had som«

conversations with M¥Mr. Reiersgord as to matters of
style and setting up the purchase agreement.

Q. Let me direct your attz2ntion to Paragraph

Number 4, right on the first page. thy don't you just

read that to yourself?
' A. . Yes, I have read it.
Q. Nid you discuss that paragraph with Mr.
Reiersgord?

a. I don't believe I did. I believe that was
not a subject of discussion.

Q. - Did you discuss it with Mr. Finch or any

other Reilly represcntative?

A. No, I didn't.

Q. What wes your understanding of the words "as

is"?

L
. -

YIRRY 2, KENYEDY & ASSOQOCIATES
.Fnone (€12) 922-1955
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iR, POPHAM: That would be cobjected to,
BY MR. SCHWARTZBAUER:

Q. Th=2 agreement reads in part: "Tha buyer 1is
acquired said premises in an as is condition except fo?
the provisions in llumber 5 of this agreemcnt and that
this as is includes any and all conditions of soil an-4
water impurities and so0il conditions.™ what was your
understanding of that phrase?

“R,. POPHA!l: 3~»mne objaction,
3Y MR, SCHVWARTZBAUER:

¢, “Then this agreement was reached did you send
a copy of it to the State of Minnesota?

A. I don't vecall whether I did or not.

Q. Did you advise the State of lMinnesota that

this .agreement had been reached?

A. 1 believe I did.

0. Who 4id you give that information to?

h. I believe it would have been Bob Lindall.
Q. Wwhen and how d4id that come about?

MR. COYNE: I object to the gquestion
nertaining to the conversations bhetween counsel for
co-plaintiffs and the pending State litigation.,

MR. SCHWARTZBAUER: Wayne, do you have
any problem with him answering that question?

MR. POPHAM: As I understood the

KIRBY A, KRIVNEDY & ASSCCIATES
Phon=> (612) ©22-1955
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question asked for a dnte of conversation and place.

MR. SCHWARTZBAUER: Date and place and
how d4id it happen to come ahout,.

MR. POPHAM: I would have no objection
to the witness identifying a date or mnlace of the
conversation.

L I don't recall a specific date 2nd I believe

it would have been a telephone conversation or

conversations,

Q. lTas it ebout the date that this agreenent wag
signed?

. I believe it would have been, yes.

Q. Let's focus on Paragraph 9, that's on Pag=s 5|

Would you read that to yourself?

A. All right. Yes, I have read it.

Q. In part it reads: "It is understood that the
City of Saint Louis Park will deliver dismissals with
npreajuiice and without cost to de;endant executed by
itself and the Defendant State of Minnesota." At the
time that this agreement was put together d4id you
believe that the State would do that?

MR. POPHAM: Objection.
MR. SCHWARTZBAUER: Again, Wayne, when
you object -~

MR. POPHAM: I instruct him not to

KIRBY A. KENMFDY & ASSOCIATES
Phon: (€12) 922-195F
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ANSWer.

MR. SCHWARTZBAUER: Okay. May I
interpret all your objections as also containing that
insctruction?

MR. PQOPHAM: That is correct. If there
is something where I am objecting for the record and
intrnding the witness to answer then I will indicate
that.

'R. SCHWARTZ2AYEF: Thanks.
8Y MP, SCHWARTZBAUER:

c. Well, it would seem to me that if the City of
Saint Louis Park was promising to deliver =2 dismissal
uvith prejudice executed by the State of Minnesota at
closing there must have been some rzason for believing
that. Can you tell me what that reason was?

MR. POPHAM:' I don't know what thn
witness' answer to the question is +tut I am going to
indicate to the witness that in my opinion it is not
nroper for you to respond with knowledg=2 that reflects
Attorney-client communications or work product. I
don't know whether there is something beyond that that
enables you to answer the guestion so that's all I can
really say; and I would, I think, probably further
indicate that if there is 2 question in your mind about

whether a given item of information is or isn't

KIRRY A, KENMEDY & ASSOCIATES
Phone (612) ©922-1955
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nrivileg=2d or work product that you should confer with
me before a position is taken on the record.
MR. COYUE: I object also on the form
and breadth of the gquestion.
A. In order to answ2r that gquestion I would be
\
basing @y answer on client communications and work
nroduct and nothing that would not fall into that
category.
. Did “he ftate t=21ll you thot they would
execute a dismissal with npwejudice at closing?
IfR. POPHA!N: Objection.
MR. CCOYNI: I join in th=z objection.
BY MR, SCHWARTZRAUER:
0. Had you asked the State of innesota whether
they would do that?
. MR. COYME: I object.
MR. POPHAM: Object.
EY MR, SCHWARTZBAUZR:
Q. Had vou told iHr. Reiersgord that the State of
Minnesota would deliver a dismissal at closing?
2. Yes.
Q. hat was your basis for believing that.
MR. POPHAM:' Objection.
“R. COYNEL: Join in the objection.

BY MR. SCHWARTZBAUER:

KINBY &. RENMNEDY & ASGOTIATES
Phone (612) S22-1¢55
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Q.
Would you

A'

Q.

and leaving them intact?

3Y MR. SCHWARTIZIBAUER:

fa)
>

Tar Exhibit 62 and I am handing it to you. Can you

identify that for the record?

A,

Zctober 12, 1972 between Reilly Tar & Chemical

Corporation and the ‘City of Saint Louis Park.

a.

of that document.

the entering into this contract for deed?

A,

HUD financing, which the City had anticipated receiving,

Let's focus on Paragraph 10 for a =inute.

just read that to yourself?

NDkay. I have read it.

What was the »nurpose of identifying all wellf
MR, POPHAM: Objection.

(At this time RTC Deposition Exhibit

62 was marked for identification by the

Court Roporter.)

Rolf=a, the Court Reporter has marked Reilly

Yes, this is a contract for deed dated

"hat d4i1d you have to do with the prepﬁration

MR. COYNE: Excuse me, Do you have a

I believe I drafted that document.

What were the circumstances that led up to

The circumstances were essentially that the

XIR3Y A, KIUI'EDY & ASSOTIATES
Phon=2 (512) 922-1955
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in order to close in e2arly October of 1972 as
anticipated by the original purchase agreement or the
previous exhibit, had not materialized at this point ir
time. Consequently, it was necessary for the City to
in effect make a part payment and get an extension of
time in which to pay the balance of the purchase price|

0. You will notice that this document, Exhibit
62, calls for a payment of $5,000 cash which is
acknowledgad and the balance of £1,895,000 onzcyable as
described, that is $947,500 on or before December 15,
1972 and the remainder on or before June 15, 1973. Moy
can you remember whether or not that first payment,
which was called for by December 15, 1972, was »aid at
that time?

A, I can't recall whether it was or not.

Q. Looking at the second page cf the documeﬁt,
ths recond »aragraph, do you want to take a minute?

A. That's okay.
Q. It r=ads, "The terms of the purchase
agreement between the parties dated 14, 1972 shall
survive the execution of this document unless herein
modified." Dec you know why that paragraph was
included?

MR. PCPIIAM: Same objection.

BY MR, SCHWARTZBAUER:

KIRBY 2, KENNEDY & ASSOCIATE
Phone (612) ©22-1955
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Q. Then after this contract for deed was drafte]
did you continue to be involved in this sale of land?

A, Yes, I did.

Q. wWas the matter finally closed on or about
June 15, 19732

a, Yes, it was.

c. At that time 2id the City of Saint Louis Par}
deliver a dismissal with prejudice of the existing
litigztion?

A, No, it did not.

Q. Did you make any 2ffort to obtain dismissals
with prejudice on behalf of Saint Louis Park and the

State of Minnesota?

A, Yes, I did.
Q. What efforts did you make?
A.- I was in regqgular contact with counsa2l for tha

Pollution Control Agancy in order to obtain the PCA's
dismissal.
Q. What do yocu mean by "regular contact"?
MR. COYNE: Ed, what time frame are you
now directing the witness to? ‘
MR. SCHWARTZBAUER: The period of time
leading up to June 15, 1973.
MR. COYUE: We would object to questions'

Probing the content of conversations between counsel

KIRBY A. KEMNMEDY & ASSOCIATES
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for Saint Louis Park and counsel for the State during
this peariod.
MR. POPHAM: I think your question now
pending was to define a time of contact.
BY IR, SCHWARTZBAUER:
0. Fxplain what he meant when he said "regular
contact",
1. PCPHAM: I have no objection to thaf
MR, SCHWARTZEAUER: CGood.
2, By r=gqgular contact I would recall teleohon=
calls once every two to three wzcks and in the two

middle of Jun=2 1973,

or
D

months preceding the
Q. During those conversations did you bring the
attorney for the State up to datz on what was happening
with respect to the sgle?
MR. POPHAM: That would be objected to..
lItR. COYIIE: I join in the on objection.
2Y i1R. SCHWARTZBAUER:
Q. I am going to hand you a copy of Reilly Tar
Exhibit 24, Can you tell us what that is?
A. Yes, it's a letter to me from Jack Van De
North of the Minnesota Pollution Control Agency date?
June 15, 1973,

MR. COYNE: We would object to the

inclusion of this document among th= Deposition

—_—— o - - . o e e =% P S - . . -
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Nxhibits znd examination with regarsd1 *o the content '6Gf
of the document.

MR. POPHAM: That's the nosition of the
City also.

1R, SCHUWARTZBAUER: If I ask him
questions about it will you instruct him not to answer]

1R, POPH2AM: If they are objectionable.

fR. SCHWARTZBAUER: I am just trying to
find gut if vou think any -uestion aAbout :nis document
would be objectionable.

¥MR. POPHAM: I preservad our objection
to the document itself so I don't feel a need to go
beyond that. I will look at your further questions
simply as to whether they involve work product or
nrivileg=.
BY MR. SCHWARTZBAUER?

Q. The first sentence says, "I an writing this
letter to confirm tha status of the above-entitled
matter concerning our meeting today."™ Did you have a
meeting with Jack Van De North on June 15, 19727

A, Either that day cr the day before.

Q. Where was it?

R, It would have been at the offices of the
Pollution Control Agency, th=z address reflected on thig

2xhibit.

KITBY 2, WEMHEDY & ?»SSOCIATES
2 1655
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Q. 7as there aonybody else there besides Van De
North?

A. Yohody directly involved in our nmeeting.

Q. How did you happen to go there?

A. I had called earlier that week and requested

an appointment.

Q. What was the purpose for the meeting?

MR, POPHAH: That would be objected to.
3Y MR, SCHWARTZIBAULR:

Q. What was said?

MR. PCPHAM: That would be objected to.
MR. COYNE: Join in th= objecction,
BY IlIR. SCHWARTZBAUER:

Q. By this time d4id the State of Minnesota have
possession of the purchase agreement?

A. I don't rec¢all whether they“did or not.

Q. By this time did the Pollution Control Agancy
know that Saint Louis Park had taken ovzar the
responsibility for soil and water contamination?

MR. COYNE: Would you read back the
guestion, please?
{Whereupon the requested portion of the
record was read by the Court Reporter.)
THE WITNESS: I didn't hear theas

objection.

RIR3Y 2, XLCMINEDY
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I"R. SCHWMLRTIZIBAUER: He wanted the
question read.

(Whereupon the requestnd »nortion of the
record was read by the Court Reporter.)

!"R. PCPHAM: I will object to any
response to the question that would call for either
Privileged or vwork product matter. I think this is a
question, like the earlier question, if there is
somrthing from which you can answer the qua2stion that
is not objectionable than you shnuld answer it but you
should not involv= either of those items.

MR. COYNE: I would join in the
objection and further object that there is no
foundation for the question.

| A. I would have to state for the record that any
answer to that qhéétion woula necessarfly bhe predicétec
on work Product and privileged communication.
BY I"R. SCHWARTZBAUER:

Q. Had you told the Pollution Control Agency
that Saint Louis Park had taken over responsibility fozu
soil and water contamination?

MR. POPHAM: Objection.

MR. COYNE: Join in the objection.

BY MR. SCHVWARTZBAUER:

Q. Looking at the third paragraph, Van De llorth

KIRBY A, KENWEDY & ASSCCIATES
Fhon= (612) 22z-19%55
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says to you: "To allow time for gathering further
information and for submitting a proposal, the City of
Saint Louis Park will attempt to delay the closing of
its rzal estate transaction with Reilly until August 1f
1973." Did the State ask you to delay the closing?
MR. POPHAM: Objection.
MR. CCYNE: Join in the objection.
BY MR. SCHWARTZBAUER:

Q. What difference 4id it make to the State as

to whether the chosing was delayed or not?

MR. POPHA!: Objection.

MR. COYNE: Join in the objection.
BY {1IR. SCHWAFTZBAUER:

Q. Was there any suggestion on Van De North's
part or your part that you meet with Reilly to discuss
actions théh'wefe aeémed necesgarQ wi%h'respect to.the
site?

MR. POPHA!: Objzction.
MR COYNE: Join in the objection.
BY MR, SCHWARTZBAUER:

Q. Among other things, the letter says in th;
second paragraph: "We will not be in a position to
consider a dismissal of our complaint against Reilly
until we have received and reviewed a proposal from thd

City of Saint Louis Park for eliminating potential

KIRBY A, KEMMEDY & ASSOCIATES
Phpno (312) 922-1955
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pollution hazards at the Republic Credsote site.,"
did Mr. Van De North say anything about a necessity to
obtain a proposal from Reilly for eliminating pollution
hazards?

MR. POPHAM: Objection.

MR. COYMNE: Join in the objection.
BY MR, SCHWARTZBAUER:

0. After talking to Mr. Van De North and getting
this letter from him, did you talk to Tom R=iersgord
2bout this?

A, No .

Q. Well, did you have conversations with him
concerning the question whether the State would delivey
its dismissal with prejudice as promised?

A, Yes, I did. I might add, to clarify the
record, thié-létte£ w;s-nof'réc;ivedlby me‘until the
transaction would have been'closed and concluded with
Mr. Reiersgord.

Q. I see,. Okay. But you apparently had had
this conversation with Van De North, as you previously
testified, correct? |

A, Yes.

Q. Did you tell Tom Roiersgord about the
conversation?

A, Yes.

[+

KIRBY ~. KCLHKNEDY & 3
Phone (612) 922-1
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0. What did you tell him?

A. I told Mr. Reiersgord that the dismissal wit}
prejudice on the part of the State would not be
forthcoming at the time of closing due to the fact the
staffs of the City and the State had some detail work
to work out with respect to surface clean up.

Q. NDid you also tell him, Rolfe, that there was
a new lawyer on the case for the Pollution Control
agency?

3, I believe I did, yos.

Q. Did you tell him because there was a new
lawyrr on the case you were having problems getting the
dismissal?

a. I don't recall, but it's possible I 4did.

Q. Did you tell him that the State of Minnesota
héd aﬁy problemé in'accepting Sa{nt bduis Park as‘tﬁe
party that would do the wcrk rather than Rzilly?

A. Mo, I don't believe I did.

Q. And indeed had the State of Minnesota
expressed any objection to accepting Saint Louis Park
as the one that would do the work rather than Reillyé

MR. POPHAM: I think that I am going to
object to the form of the question to the State
accepting the City as representing a legal conclusion.

I think that the guestion of the witness should clarify

RIRBY A, KENFNEDY & ASSOCIATES
Phone (612) 922-1955
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statements made between himself and Mr. Reiersgord as
against going to conclusions., So I would object to th
form of the question as propounded,

MR. COYMNE: I would join in the
objection.
BY MR, SCHUARTZBAUER:

Q. Well, would you agree with me, Rolfe, that
you did not tell Tom Reiersgord that the State had any
objection to the releas~ of Reilly Tar as the person
responsible for the clean up?

MR, PCPHAIl: Same objesction.
MR, SCHWARTZBAUER: Let me take just
about a five minute break.
(At this time a brief recess was taken.)
BY MR. SCHWARTZBAUER:

Q. Back on the record~§nd.babk to this period
June 15, 1973 when Mr. Van De MNorth had Fhis
conversation with you and wurote this leétér to you.
Now, in the months leading up to that conversation ani
letter, Rolfe, had you told Tom Reiersgord that when
the closing finally occurred as scheduled on June 15;
that you expected that the State would issue and
deliver a dismissal?

A, Yes, I had.

c. And in fact in the various conversations tha

g

4
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you had with the Statzs, as you 71entioned earlier, had
they indicated to you that they would do that?
i'R. POPHAM: That would be objected to.

A, I had very few conversations with the State
up to th=> weesk immediately preceding the closing.

Q. But in the months preceding 1973 you had
sa2veral conversations with representatives the State,
did you not?

k. TWo -~ three short verfunctory calls, nothingd
of substance, re=ally.

Q. Who did you talk to?

A. I don't recall who I talked to for sure. I
don't believe I talked to Mr. Van De North until
immediately preceding the closing.

Q. Do you know whether it was Lindall or was it
somébody.else?

R, I am not sure. I think my calls were on the
nature of inquiry trying to check the status and find
out who was handling the file for the State.

Q. Do you remember that there was kind of a
hiatus there between the time that Lindall left and
somebody else took over?

N I believe that's correct, yes.

(At this time RTC Deposition Exhibit

52 yas marked for identification by the

KIRBY A, KEMMNEDY & ASS50CIATES
Phona2 (512) ©22-1955
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Court Renorter.)
BY MR. SCHWARTZBAUER:
Q. I have handed the witness Reilly Tar Exhibit
63. Can you tell us what that is?
a. Yes, it's a letter that I apparently wrote ¢td

Eldon Kaul on January 7, 1974.

Q. You said "apparently," but did you write it?

B, Yes, 1 diAd.

Je That lettear begins, "!ihan 1 spoke with you oJ
December 11, 1973." Had you snoken with him?

A. Yes, I had.

Q. Was that by telephone?

. Yes, I believe it was.

Q. Who called who?

a. To the best of my tecollection I called hir.

Q. Whét was the situation that led up to the
call?

A. I believe it was a routinz followup call

pertaining to the dismissal.

Q. You go on in your letter and say: "You
indicated that you would send a stipulation within one
week containing the terms by which the Pollution
Control Agency would be willing to dismiss the above
litigation," That were you referring to there when

you used the word "stipulation"?

RIRBY A. KFENEDY & ASSOCIATES
Phone (612) 922-1955
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Louis Park had delivered a cdismissal and Reilly had
delivered a dismissal and the only party that had
2Xecuted 2nd deliver=2d a writtzan dismissal was the
State of Minnesota, correct?

A. That is correct.

Q. Why was that a concern of the City of Saint
Louis Park?

A. I believe because the City understood one was
forthcoming and indicated one would b2 forthcoming in
the initial purchase agrezsment.

0. Mow, this is January 7, 1274, At that
particular tim=2, Rolfe, were you s5till conducting a
joint prosecution with tha Pollution Control Agency or
at that particular time was the City of Saint Louis
Park adverse to the Pollution Control Agency?

MR. POPHAM: I think ‘that calls for a
l=2agal conclusion, I will say that I think it is the
position of the City, at that point in time Fﬁe City
having furnished a dismissal to Reilly, was no longer
in a lawsuit with them. It is also our position that
at that point in time we were not adverse to the Cit&
either.

MR. SCHWARTZBAUER: You mean to the
Pollution Control BAgency?

MR. POPHAM: I mean to the Pollution

R IR T I - AL T S P eI - - I e Lot MY -
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Control Agency.
BY MR, SCHWARTZBAUER:

Q. Was it your understanding that as of January
1974 the city and the Pollution Control Agency staff
were negotiating the terms that would be contained in 3
proposed stipulation to be executed by Saint Louis Par}
and the Pollution Control Agency?

A. Yes, that was my understanding. They were
very near concluding those negotiations.

Q. Was it also your understanding that Reilly
Tar would not be a party to that stipulation?

A. Yes.

Q. This letter does not indicate that therz are
any copies sent to Mr. Reiersgord. Is it true that no
copy was sent to him?

A. 1 am sure that WOuid be the case because I
aluays note cc when I send copies to anybody other thar
the addressze,.

Q. Is it also true that you did not tell him
about this conversation with Mr. Kaul or did not tell
him about this letter?

A. I would think that would be true. I
certainly do not recall t=lling him about the
conversation or the letter.

Q. And that would apprly to Peilly as well?

KIRDY A. KLONMNEDY

& ASSQCIATES
Paone (612) 222-1
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A Yes.
(At this time RTC Deposition Exhibit
64 was marked for identification by the
Court Reporter.)
BY MR. SCHWARTZBAUER:
Q. The Reporter has just handed you Reilly Tar
Exhibit 64. Can you identify that for us?
A Yes, it's A letter dated January 14, 1974 to

me from Eldon Kaul.

. And you did receive that letter about that
time?

A. Yes, I did.

0. Did you receive any further explanation from

.Mr. Kaul concerning the decision that hes describes

there with respect to the delay in sending the
séipulat;on?
a. Mo, I did not.
(At this time RTC Deposition Exhibits 6°5%
and 66 were mark=d for identification by
the Court Reporter.)
BY MR, SCHWARTZBAUER:
Q. I am handing you two =xhibits at the same
time, Rolfe, one is Reilly Exhibit 65 and the other is

66. I want you to look at them together because they

seem to relate to the same thing but for the record caf

KIRBY A. KENNEDY & ASSOCIATES
Phone (612) 922-1955
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you identify them for us?

A. I haven't seen either one of these until
today. Exhibit 65 appzars to be a letter from the
Minnesota Pollution Control Agency to Wayne Popham, of
our office, of March 10, 1975 and the Exhibit 66
appears to be a letter from me to Mr. Johannes of the
Minnesota Pollution Zontrol Agency.

Q. And did you in fact write that letter to Mr.
Johannes?

A. It appears to be my signature. I don't
recall having written it, but apparently I did becaus=
it is my signature on that copy.

Q. I take it you did not review this before
coming here today ta testify?

a. No, I didn't.

Q. Would you take soﬁe tiﬁe now to read the
exhibits and with respect to Exhibit 65, which is, as
said, a letter from Johannes addressad to Wayne Popham
March 10, 1975, and also has attached to it a document
called, "Findings of Fact and Conclusions and

Recommendations." Would you take such time as you wan

Pages 11, 12 and 13, specifically begining with
Paragraph 3 on Page 11.

A. Okay. I have reviewed those items.

to to review that? My gquestions are going to relate tg

4

KIRBY 2, KENMEDY & ASSOCIATES
Phone (612) 922-1955
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1 C. First of 211, your letter, LCxhibit 65, that
r 2 contains some handwriting in the margin which I would

3 guess is somebody at the State of Minnesota, Do you

4 know whose handwriting that is?

5 A, Mo, I do not.

6 Q. The other document, the Findings of Fact,

7 which is vart of Exhibit 55, on Pages 11 and 12 also

8 contain some marginal handwritten notes. Whose notes
9 are those?
10 A, I don't Xnow.
11 Q. Are they yours?
12 a. Mo.
( 13 Q. Paragraph 32, for example it says next to the
i 14 margin -- pardon me, next to the paragraph it says "clsg
15 That's not your your writing?
.16 A. &o:
17 0. On the next page, will you look at Page 127
18 | A.  Uh-huh.
19 Q. Down on the left-hand margin there is also
20 some handwritten notations. Do you recognize that

21 handwriting?

22 A, No, I do not.
23 Q. Would you know if it was Wayne Pophanm's
24 handwriting?
\ 25 MR. POPHAM: I can say that it isn't.

KIRBY A. KENNEDY & ASSOCIATES
Phone (612) 922-195°%
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THE WITNESS: I would know and I would

agree with that, it is not.

Q. And you can't tell us whose it 1is?
A, No, I do not know.
Q. If you look at your letter of March 14 you

can see that there appears a relationship between your
letter and the handwriting on the findings?

A. Uh-huh,

Q. Because on Pag= 2 of your letter you discuss
certain objections that you have to Recommendations 3
and 47?

A, Uh-huh.

Q. For example, under Item YNumber 4 on the
second page of your letter you say, "Recommendation 4¢
Page 12 is totally unacceptable in that the items'
contained in that paragraph are the subject of
continuing work between the City, the Health Departm=nt
and the Pollution Control Agency. None of these items
was a part of the hearing on which the findings are
based." Then if we go to Page 12 of the findings we
see the handwritten notes "All right. Covered, 3 ané 4
commitment. Qutside of hearing area. Mot item of
hearing." There seems to be a similarity between
those handwritten comments and what you say here in

your letter. Can you enlighten us at all based on that

KIRBY A. KEMNEDY & ASSOCIATES
Phone (612) 922-1955
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make ‘inquiries and find out whose handwritten notes

observation as to who made the notations?

A. I think it was probably with the City of
faint Louis Park who made those notations.

Q. Was anybody in the Popham Haik law office
working with you on this »narticular assignment?

A, 1 simply don't recall if they were or not. ]
have no recollection.

C. I take it since the original letter of March
10 was addressed to Weyne Popham that he was at least
one of the lawyers and perhaos the drinciple lewycr
that was handling the NPDES permit procesdings, is tha}
true?

A. I nonestly don't knou who was primarily
responsible for that task from our office.

Q. Well, I would like to ask you if you would

thése are so that ve can know whos=a d2position to
schedule. Would you do that?
A, Okay. I will do that.

MR. POPH2AM: Counsel, is this a copy
that was produced by the City?

MR. SCHWARTZBAUER: I think so but I
can't be certain. I don't remember all of the systems
that were used for numbering documents but I think

that's produced by the City. I see that the letter

KIRBY A, KE¥NNEDY & ASSOCIATLS
Phon2> (£12) 922-195%5
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from Johannes is actually signed and therefore it
appeared to me that it was an original but I am not
sure of that.

MR. POPHAIl: If Mx., Vvicrden is right thaf
someone at the City did it we will try to identify
whose handwriting it is and advise you.

MR. SCHWARTZBATNLR: Doa2s any counsel
that's here know who produced this copy of Exhibit 657?

MR, SHAXITAL: I would concur with ycur
view that since thz2 number h=s eight digits, and I
believe ours had sevan that that's likely not the
State.

MR. SCHWARTZ3AUER: Look at the "receivg
stamp on it, Steve. Part of it is blotted out but do
you recognize.that at all, somebodf's office?

"MR. POPHAM: That's what I am looking af
and I am wondering what the term office would be. Db
you know anything about that Rolfe

THE W;TNESS: Although tae letter was
addressed to you I believe it was addressed to the
Saint Louis Park City Hall and I believe this is thé
received stamp that the City uses when it gets mailec
in,

MR. POPHAM: It may have been the City

manager's office.

KIRBY A, KEUMEDY & AS IATES
Phone (612) ©922-1

- Fee L s - Je T . - . . e -

=0
5

o
Q
-

tn )

36

dl!



(8]

0

10

1]

12

13

14

15

16

17

18

20

21

22

23

24

25

37

'BY MR. SCHWARTZBAUER:

BY MR. SCHWARTZBAUER:
Q. There is also a notation up at th=2 top in

handwriting it says, "Popham's being sent today 2-12-71

I don't know whose handwriting that is, do you, Rolfg?

A, Mo, I don't.

“"R. SCHWARTZBAUER: Does anybody elso
here know whose handwriting that is?

MR. POPHAM: I don't. But I am sure
somcone at City Hall where this was maila4 made a copy
for me and s=ent it to our office,

IfR. SCHWARTZBAULR: Ckay. For the
present then we will just let it go at that.

(At this time RTC Deposition Exhibit
67 was marked for identification by the
Court Repqrter.L

. I am going to hand you Exhibit 67, Rolfe.
Can you tell us what that one is?

A. It appears to be a memo to our legal file

from me because it's in that style.

Q. Is that what it is?
A. Yes, that's what it is.
Q. This was a memo that you dictated to your

file concerning the findings that were received alonnqg

with Mr. Johannes' letter of llarch 10 that w2 just
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looked at?

A, Yes.

“R. POPHAM: I am revicwing this
documant, counsel, to see if I see anythin in it that
2pp=2ars to b= =2ither privileged or work product as
contrasted with what the witness has testified to.
There doesn't szem to be anything in my opinion that id
subject to objection.

"R, 3CHVALRTZBRUER: Okavy.

BY MR, SCHWALRTZBAULID:

C. I think I h=2ard you say earlier in the
deposition, Rolfe, that you were not involved in the
MPDES hearings, but now w2 are looking at a couple of
documents that indicate that you were to some extent.

I don't mean to mix you up or contradict you excep*®
thét 1 want to get at the facts. Does this ‘help
refresh your recollectior and were you involved to socnq
extant?

a, My recollection stands on my previous
testimony that I was not involved in the HPDES hearingg,
I don't believe 1 was. I would assume that the memo‘
and correspondence of March 14, 1975 were the result of
12 specific work assignment to me to sit down with the
engineer and respond to the findings, but I did get

involved responding to the findings although I have no

KIRBY A. KEINNEDY & ASSOCIATLS
Phon=z (€12) 922-1C5%
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recollection of being involved in any hearings.

Q. Did you do anything else in connection with
the INPDES permit, either with respect to the hearings
or with respect to the application or with respect to
bringing them all to a conclusiocn or in any other way?

a. I don't recall having done so.

(At this time RTC Deposition Exhibit
68 was marked for identification by the
Court RNeportar.)

3Y !IR. SCHWARTZBAUER:

Q. I have just handed the witness Reilly Tar
Exhibit 68, which appoars to be a copy of the minutes
of the Pollution Control Agency mceting of March 18 andg
19, 1975, which was produced by the State of Minnesota]
“ould vou skip to Page 147?

'A. 6k§y.

C. The sudbject there, as you will see, is
consideration of the lHiearing Officer's Findings of Fac!
concerning this Saint Louis Park application. The
second paragraph says, "Mr. Rolfe Worden, an attorney
representing the City of Saint Louis Park, addressed
the Agency and informed them of the proposed permit."
Do you recall being there and doing that?

A. I don't recall at this point in time. But

apparently 1 was, as is indicated by the minutes.

KIRBY A, KENHLCDY & ASSCCIATES
Fhone (612) 222-1255
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16

o. "he minutes indicate that you stated that yol
were in agreement wvith the proposed permit and I am
just wondering, as I sit hesre, considering the fact
that you had written a letter dated March 14 indicating
certain objections that you d4id have to the proposed
findings whether or not you indeed said that?

D i assume that I would have been accurately
quoted in the minutes and my recollection, although
somewhat vague at this point in tim=z, wculd be that in
respons=2 to my letter the intervening timne between the
Jate of the letter and the date of tne m=eting that
vhatever problems and objections there w-re were
apparently resolved.

0. Are you sure of that or are you just
surmising that?

‘ A. I am surmising that because there was, with
respect to the.technical matters of pollution control
and testing and various environmental matters, there
was staff to staff contact almost on a continuing basis
and I would get the conclusions of those contacts as
opposed to being involved in them on a regular basis.

Q. Well, which members of the Saint Louis Park
staff were working on this subject?

A. I believe at this point in time Dave Rudberg,'

who was the then director of public works, was

KIREY A. KENIU'EDY & ASSOCIATES
Phone (612) ©22-1¢55
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A,

0.
getting b
Fin?ings
you?

A.

N

neither y

@vsr obje
A,

another o
Q.
A.

Number 1.

Qo

asked you

I am afraid J would have nn recollection »t

Then I unn't waste our time on that. st

ack tn Fxhibit 65, which are the oroposed

of Fact, do you 3till have that in front of

o .

Let m2 hand it to you. Is it 2 fact that
our office nor the City of Sain*t Louis Parh
cted to Finding 1, Finding tumbzr 172

I really hava no recollection on= way or
n that.

You did not, did you?

I don't recall having objected to Finding
Let me 'ask you some benéral questions. I

earlicr about negotiations with the City cf

Saint Louis Park, pardon me, n=agotiati

concerning the sale of the property,

any m2etings or communications with Re

haven't asked you about. By Reilly T

representatives of Reilly inclu“ing To

aA. ot really. I don't recall

anybedy representing Reilly other than
about 2all o

Q. Have you told us

ons with Reilly

Can you remembecr
illy that I

mean any

m Rei=rsgord.

having dealt with
Hr .

Reiesrsgord.

£ your —me=2tings

PR

o sre - = Sy e teenmTe L Law ~m-a
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and discussions with him?

A. Yot in detail, in 2 gener3l fashion.
. Tell us about any other meetings t>at you har]

yith him, Tell us when they occurred and what was saidz:

r. I think most of the intense activity or

mzetings with Mr. Reiztsgord occurr~d that wack, or thd

jeN)

week of June 15, and a couple fiays after that leading

un to the closing of the transaction. Precbably the
ansive me

most- 2xd

-

m

- tine nrior te the closing was, vou
knov, A~alirqg with some rather routine real est-=t-=
mechanics. As I recall, the pronerty although lavge 1in
are2a, a significant pcrtion of thz2 prooerty was nlatt=ad
into lots and blocks and esvery single lot was a
different taxing parcel and so we had to soend a fair
amount of time geing through the numbers ~on th= toxes
and ASsessménts ané I“don't }ecall'the ﬂétails, but
figuring out what the apnropriate p:ofata ﬁas.to a 1ok

by lect basis and what vas a routine real estat> matter

)

was somevhat complicated bv the significant number of
lots involvead, I know we talked about that, We talked
about the mechanics of the closing that went over thé
numbers, you know, reviewed the documants.

Q. Well, this conversation with Jack Van De
Morth and the letter from him that indicat=4 that tho

State was not ready to deliver it's written dismissal

R R B T e g M = e = me mmmmae o egqae o e~ 0 .- —- . .~ - e - .- N -
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with prejulice, ¢id you discuss that with Tom

Reiersgorad?

n, Yea, I 4diAd,
n. And did you Aiscuss with him the entering

into of a Hold HParmless Agreementkt?
3, Y=2s, 1 “igd.

a. Are you familiar with thes Hold Earmless

N Yes, I an.
0. ‘That »nart Aid you =2lay in orcoaring it?
A. As I recall, w= tal%=d abocut it generslly znd

T think the actual documenl was prenared by rur office.

Q. Whon you say your office, 35 vou m=an by you
or by somebody else?

a, I believe by me. I think essentially, you
kno&, Tom's nosition waé tﬁat sincé we could Aot at

hat point in time delivar the Pollution Control Lgency

d1snissal, as a trade off for that his client would
reauire the Hold Harmless Agreement,

Q. Did you discuss that Qith representatives of
the City of Saint Louis Park?

a. Yes, 1 did.

0. and after you discussed it with th=zm was ths
dacision made that the City of Saint Louis Park wnuld

ant2r into such an agreement?

~

KIRBY A, KENMNEDY & 2ASFOCIATHS
?hone (£12) 927 £5
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M. Y=s, it was.

Q. And was such an a2greement signa2i-

A Yes, it was.

Q. vias there more than one draft of that

agreement?

A, I don't recall. I don't helieve it's
something that either Tom or I snent » lot of time on.
I think we beth handled it in a rather perfunctory
fashion.

n. You told us ~arlier that you drefte”? it., Can
you remember whether he made any alterations at all in
1L7?

3, I don't recall what h= Aid. e had talked
about that agreement very briefly before it was drafte(.
I don't recall whether he made any alterations or not
— S . e . - - . .

I1R. SCHWAéT?BAUER: NfEf th~ reccrA.
(At this time a discussion was 4veld off the
record.)
BY MR, SCHWARTZBAUER:

Q. I am going to ask a couple of leading
guestions because so many years have pass=zd. I have
reviewed various files and records relating to the

negotiation of the purchase and sals and I find in

th=re several different drafts of the purchase

KIRBY 2. FFRINEDY & ACSS
Phon= (712) @22-1¢
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agreement. It's not alvuays clear who tendered them to
who. Tom Reiersgord's vrecollection is that he 4id meet
with you to consider various diffasrent versions of thez
purchase agreement having differ=nt price tags in them
and other terms that vere different. For example,
prior to the time that the 61,900,000 »urchase »nrice
was agreed on ther= were several nroposals made by the
City to buy it at lower prices. Can you rememb=2r being
involved in any mecetings with him concerning those
other propos-1ls?

LY Although it's possible, I really can't recall
it. I do recall the fact that the City did a lot of
its own n=agotiating in this matter, some directly with
Tom and some directly with the principals of Reilly and
I would be informe? rather than being a Dart of these
dischési&ﬂéi

Q. ' ﬁell, I haven;t seen your.néme on anytging
except that 1971 item that I showed you earlizr that we
marked as Exhibit 61, I think it was, but let me just
take a minute here to find some others that could be
helpful. .

There is an offer to purchase in which the
Saint Louis Park Housing and Development Authority
offers to purchass th= propsrty at $1,723,000, which

has no date on it, but which was amongst tha documents

s
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that the City of Saint Lcuis Par¥ nrolduced. Zan you

rem~mber being involved in the submission of that offen
A Yo, I can't.
0. There is a dAraft nurchase agreeman%, which

Jas never signed, that is on the Miller Davis form,
Furchase ?greement, dated just January 1972, which
proposes that the City buy the land feor a total
surchase price of $2,000,000, Blthough I Son't see any
indization 3s to whose proposzl that was, ctaat =must
Pava been Feillyv's nroovosal. Can you remembar heind
involved in either the r=ceipt of or any discussions

with respect to that version of the

3

rososal?

A. To the best of my racollection, that version
of the pronosal was prepared by Mr. Reiersgord and the
racesint of that propos~d .agreement coincided with the
commancemant of my invaideﬁent in this.

ﬁ?. COYME: ©d, what number stamps are
on thot document of Jenuary 197272
(At this time a discussion was held of=
the record.)
BY MR, SCHWARTZBAUER:

0. Dkay. Go back to what you just said. You
said to the best of your raecollection that's when your
involvement began, right?

a,. Yos.

KIRBY 2, WRMMEDY & AGSCCIATES
Phone (512) ©22-1%%25
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0. Tell us whatever you can remenmber about the
receipt of that proposal.
aA. Well) I recall, you know, making snome
cosmetic changes as to tax allocations and the change
in style in that my draft in ressonse to that ~Araft,
and all subsaquent drafts, werne not on the Miller Davis
form but rather on a form substantially similar to the
purchase agreement that was finally executed in April
of 1¢72.
Q. Can you remenxber uynether you vrarceived 2long
with that Miller Davis form of purchass agreement, a
document like [Cxhibit 8§17
a, tlo, I don't recall ..whether I receivad 61 or
anything like that at that point in time.
(At this tim> RTC Deposition Exhibit
69 was ﬁarked for identification by the
Court Reéortcr.)

BY MR. S5CHWARTZBAUER:

Q. The Reporter is handing you a document marked
“hat?

A, Deposition Exhibit 69,

n. I am sorry, I don't have the usual five

copies of that but I had no idea whether this would
relate to IM'r. Worden's testimony or somebody else's.

That appears to he an offer to purchase, 1is that
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correct?
. "h=2t is correct
0. That nn= a»opezar

a Miller Da2vis form?

A. Yas.

n. Did you prenar=

A, I would think I
are my style of nreparing

*onear th2t s>mcone 3t th

e ] 1l hHecavsz2 I see a zart

typeuriting but rather 4de
buildings 2nd equipment,
City had worked on direct
of tho city's work oroduc
MR CCYME:
?ocdmenté

TIHNE WITHES

MR, COYIIL:
document?

MR, SCHWAR
date 2-23-72.

MR COY!LE:

that.

MR. STHYWAR

internal handwritten not=

s tec be tynmewuritten rather on

that?

did because the initial paaes

focumentation and it would

e City hed input on that =as

nf the document is not in ~un

als in detail with ramoval of

vhich was something that th=

ly with Reilly, amalgamaticn

t and ours, I believe,

What is the number on that

“Jhat is tne date of the

TZRAUER: It has 2 handwrittet

Those handwritten note is

TZBRUER: That's 2 Dnrsey

on it.
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BY MR. STHWARTZBAULR:

Q. Does it have any other date on it that you

A, Tts apparently an incomplete draft in that iy
d30es not havz a signature block on it.
c. Can you remembear anyv of thes circumstances
concerning the presentation of that proposal to Reilly?
A. No, I cannot.
Q. If I ask yvon questions about tha diffarenc:
betwe2en that docunment and any earlier fccumants would
you be ahle to answer them?
. T would have to have to have'the ecrlier
documents in front of me to do so0.
(At this time RTC Deposition LCxhibit
70 was marked éor identification by the
éourt Repokter.sn

BY Mv, SCHYWARTZ3AUER:

Q. I am going to hand you Rzilly Tavr IZxhitit 70,
which appears on its phase to be a letter from Chris
Therches to Herb Finch dated July 20, 1971 with an
attachment that consists of threc vages. Again, I
don't have the extra copies for all the people aroundg
the table for the same reason, but do you recognize
that? Have you s=zen it before?

A, It's possible. I don't believe I have seen

TIRBY A, KEMUEDY & QASRT
Fhene (612) 222-1€CC
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this leotter or the attachment praviously.

Q. Can you tell by looking at the attachment
wheath~r you pra2rnared that or somebody else pnreneared it?

A. I believe somcbody else would have preparad
this.

n. “hat is the nrumber on that, Rolfe, stamp
number on the bottom?

a, The stamp number is a little vague, I think
it's 301482,

n, "ovr, mry T saee it for just =~ minute? tinyh2
we can try to lock at it together. Ther= are som?
differences betwe2n this offer and ILxhibit 697

A. Yes.

0. 2s a2 natter of fact, several differences, oncs
of which is that this offer is $700,007f and the other
is El,?OO,dOO.. fhare are undoubtadly other differencad,
but I want you to focus on ‘the fact that this agr=2=meny,
Exhibit 70, contains Paragraph 10 in which it was
proposed that the company would hold the City harmless
from any and all claims which might arise now or in ths
future relative to soil or water impurities and Exhibiy
69 does not have that paragraph. Now, can you
enlighten us as to how that paragraph came to be
eliminated?

A, I am afraid I really can't. I don't know.

KIRBY A. KENMNLCDY & ACFZ
Tfion2 (512) ¢22-1°
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(At this time RTC D2position Exhibit
71 was marked for identification by the
Court Peporter.)

BY MR. SCHWARTZBAUER:

Q. Take a minute just to read that through an4d
then identify it for us, please,. I am speaking about
Peilly Tar Exkibit 71.

A, Yes., Exhibit 71 is a Hold Harmless Agreement
dated June 1¢, 1973 betumren the City cf Saint Louis

Par¥k and Reilly Tar & Chemical Corporation.

Q. Is that what it is?
A. Yes, it is.
Q. In Paragraph 3 on the second page the

agrezement pnrovides that, "Th=2 City hereby agrees to
hold Reilly harmless from any ané all claims which may
Ye asserted agniﬁét Tt b the rtat=s of Minnesota acting
Dy and thrbudﬁ the Minn2sot: Pollution Control ZXZaency
and vill be fully resnonsible for restoring the
property at its expzsnse to any condition that may be
required by the !linnesota Pollution Control Ageuncy."
Now, were there any conversations that you are aware of
at the tima that this document uns entered into that
would shed any light upon whether Reilly Tar was
expecting to be held harmless for anything less then

any and all claims?

WIREY 7. XENMEDY & ASSOCIATES
Phone (6£12) 922-1925°F
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a. I think, as I mentioned praviously, we didn'dy
have a lot of discussion on that. I believe in talking
with Tom "= exprassed the thought that it was R=2illy's
intention to in effect substitute the City of Saint
Louis Park for Reilly in the pending litigation,

Q. What d4i3d you say in response to that, if
anything?

3, I @don't recall whether I responded to it or
how I would respond to it, EA4d.

GC. #as i+t »rior to that timz that th=2 language
was drafted?

A. I don't recall. It would have h=2en very
close to it since this all came up in a very compressed
time period.

Q. Can you remember anything else that rras said
on that'subjeét§ )

A. You aré-speakiﬁg Wi£h.réspect te
conversations with Mr. Reiersgord?

Q. Yes, and I am here now intending to ask you
about things that the Reilly people said or that Saint
Louis Park people said including yourself. ‘

a., I had probably more discussions with
renresentatives of the City of Saint Louis Park on this
document than I did with Tom.

Q. What was said?

KIRBY A, KENNEDY & ACSSODCIATES
Phon= (61?) ©922-1955
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MR. DPOPHAZAM: That uould be objected to.
BY MR. SCHWARTZBAUER:

2. Ar2 you aware of any other discussions
between Saint Louis Park repressntatives and Reilly
representatives with respect to that clause?

A, No, I am not.

0. Loo%ing then 2t Paragraph Yumnber 4, vhich
reads, "The Hold Harmless Agreement in Mumber 3 hereof
is intend=2d to b2 supnlcmezntary to th2 \gr~ement
between the City and Reilly relative to Carl Bohlander
and Sons and to Paragraph 4 of the agre=ment of flinril
14, 1972 between the City and Reilly for the nurchease
of real estate." Why was that included?

A, Vlell, I think the part about Bohlander & €Sons
was included-at the requast of Rejilly bhecause thay
apparently had a separate agreement with Sohlander and
I think the thought was that this agreement vas nct
intendad to change that agreement and the same held
true with respect to the original purchase agreenment.
This agreement was not to be in 1ieu.of or a
modification of the purchase agreement of April 14 b;t
rather essentially A separate document, It was a tradsg
off for tha lack of the dismissal at that point in timsd.

Q. So it was your understanding then, I take

talke it, that the agreements contained in the April 14

KIRBY A, KEMNNEDPY & ASSOCIATES
Phone (512) ©22-1955
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documenrt still survived?

A, Yes,

MR, SCHIARTZZAUJER: That's all I nave,

MR. COYUE: Ed, we would like to have

moment to review Denosition Exhibit 69 and 76.
MR. POFPHAM: The witness will ra2=ad

sign.
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STATE OF HMIUMNESOTA )

COUNTY OF HENMEPIN)

Pe it known that I took%X the denositicn of PCLFL 2.
WORDEM, on the 21st day of April 1983 at Minneaolis,
Minnesota;

That I -"ias th=2n and there a Wotary Public in and
for th= County of Hennepin State of Minnesota, and thaHt
by virtue thereby I was duly authorized to administer
an oath;

That the witness bnfore tcstifying was by me first
duly sworn to t=stify the whole truth and nothing but
the truth relative o said ~auscz;

That ths t2stimony of said witness was recorded in
Stznotyne by =mys2lf an? transcriba2d into tydewvriting
under my direction; and that the deposition is a tru-s
record of the testimony given bv the witness to the
best of my ability;

That I am interested in the outcom=2 of the action;

That the reading and signing of the deposition by
the witness was executed as evidenced by the opreceding
page;

That Notice of Filing was waived.

TITNESS ilY HAND ANID SEAL this 21st 3ay of oril

Kirby A. Kennedy

Court Reporter

KIRBY 2. KENMEDY & ALSEQCIATES
Phconec (512) ©22-1955
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